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In the Court of Appeals of the District of Columbia 


No. 2395. 

Mary A. Velati 
vs. 

William J. Dante, Trustee. 


a Supreme Court of the District of Columbia. 

No. 53593. At Law. 

William J. Dante, Trustee, Plaintiff. 

vs. 

Mary A. Velati, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Certificate of Clerk on Appeal. 

Filed May 11, 1911. 

In the Municipal Court of the District of Columbia, 

No. 38614. 53593. 

William J. Dante, Trustee, Plaintiff. 

vs. 

Mary A. Velati, Defendant, 

Date. Proceedings. 

Apr. 4, 1911. Summons and copy issued returnable Apr 14 

1911 at 10 A. M. 

Apr. 4, 1911. Returned summoned (as within directed). 

Apr. 14. 1911. Continued bv defendant to Apr. 19. 1911 at 10 

A. M. 


1—2395a 
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Apr. 

19, 

1911. 

Apr. 

25, 

1911. 

Apr. 

27, 

1911. 

May 

9 

1911. 

Mav 

«/ 

n, 

1911. 


Continued by defendant to Apr. 20, 1911 at 10:30 


A. M. 


After trial, Judgment for Plaintiff for possession 
and costs. 

Notice of undertaking on appeal, filed. 
Undertaking on appeal with Title Guarantee and 
Surety Co., as surety, approved and filed. 
Appeal record on — and papers filed with Clerk of 
Supreme Court. D. C. 

Attorneys for plaintiff—Brandenburg & Bran¬ 
denburg. 

Attorney for defendant—Wilton J. Lambert. 


This is to certify, that the foregoing is a true copy of the 
2 Docket Entries and of all the proceedings had before the said 
Court in the above cause, and that the annexed documents are 
all the original papers filed in said cause. 

Witness the Honorable Judges of said Court this lltli dav of May 
A. D. 1911. 

F. G. AUKAM, Clerk , 

Bv BLANCHE NEFF, 

t/ • 

Assistant Clerk. 


Costs paid by Plaintiff, $2.85. 

Costs paid by Defendant, $1.50. 

Affidavit under Rule 19. 

Filed May 19, 1911. 

******* 

City of Washington, 

District of Columbia , ss: 

William J. Dante, being first duly sworn upon oath, says: 

That he is the same William J. Dante named as plaintiff in the 
above entitled action wherein Mary A. Velati is named as defend¬ 
ant; that said action was instituted in his behalf as trustee against 
the said defendant in the Municipal Court of the District of Co¬ 
lumbia to recover possession of part of original Lot sixteen (16), in 
square 224 in the City of Washington, District of Columbia, im¬ 
proved by premises No. 610 14th Street, N. W.; that from the 
3 judgment of said court in said cause, an appeal has been 
prosecuted to the Supreme Court of the District of Columbia, 
the same being the above entitled cause. 

Affiant says that Bobert Cruit. being seized in fee and possessed 
of the part of lot aforesaid, improved as aforesaid, departed this life 
in the District of Columbia in the month of November, 1861, leaving 
a last will and testament, executed in conformity with law, bv which 
he devised said real estate and improvements to his daughter, Susan 
Cruit, in trust for his wife, Catherine, for life, and after her death, 
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in trust for his daughters, Catherine E., Ann, Louisa and the said 
Susan, during their respective lives, and after their death, in trust 
for the child or children of said daughters then living, in fee, such 
child or children to take the share to which his or her parent was en¬ 
titled; that on April loth, 1903, the said Catherine, widow of the 
said Robert Cruit, and all of his children above mentioned, except 
the said Ann Cruit, had died; that all died unmarried and without 
issue, e>*‘epting his daughter Catherine, who first married Evan 
Evans and hv such marriage had one child, Evanina E. Evans, by 
marriage Evanina E. Mackall; that said Catherine, after the death of 
her first husband, intermarried Samuel Owen and by that marriage 
had five children, three of whom died unmarried, without issue, and 
intestate, the two surviving children being Kate Dean Owen and 
Jessie Owen Cugle; that on said last mentioned date, and by reason 
of the matters aforesaid, the said Evanina E. Mackall. Kate Dean 
Owen and Jessie Owen Cugle had become and were the owners 
4 in fee simple of the real estate aforesaid, subject to the right 
of the said Ann Cruit to one-half of the net income thereof 
during life: that thereafter, to-wit, on the 7th day of May, 1903. the 
said Kate Dean Owen and Jessie Owen Cugle filed a bill in equity in 
the Supreme Court of the District of Columbia against the said Ann 
E. J. Cruit and Evanina E. Mackall. and others, praying for the 
construction of the will of the said Robert Cruit. for the appoint¬ 
ment of a trustee to manage the real estate heretofore mentioned, and 
for other relief; that thereafter, in said cause, the court having 
jursidiction of the subject matter and of all of the parties thereto, 
Chapin Brown and Edward H. Thomas were by decree of said Court 
appointed trustees to make sale of said real estate: that thereafter, to- 
wit, on the 29th day of January. 1909, said trustees, in accordance 
with said decree, made sale of said real estate to Stilson Hutchins and 
thereupon, by deed in usual form, and by direction of the court, con¬ 
veyed said real estate in fee to the said Stilson Hutchins, who there¬ 
upon became the owner in fee thereof: that thereafter, the said 
Stilson Hutchins conveyed said real e-tate and improvements thereon 
to affiant, as trustee, and affiant is now, as such trustee, the sole 
owner thereof in fee. 


That on the 15th day of April, 1903. the said Ann Cruit. by the 
name of Emily A. J. Cruit, executed a lease of said real estate and the 
improvements thereon to The American National Bank, for the 
period of eight (8) years from April 1st. 1903; that on April 
5 25th, 1907, the said The American National Bank assigned 

said lease toThe Peoples Rank of Washington ;that thereafter, 
on the 25th day of April. 1907, one J. C. Ridgeway, purporting to act 
as a shareholders’ agent appointed at a meeting of the shareholders 
of the Peoples Savings Bank, attempted and purported to assign said 
lease to the defendant. Mary A. Yelati. who thereupon entered into 
possession of said demised premises, claiming such possession under 
said lease and the attempted assignment thereof to her as aforesaid, 
and has even since remained, and still remains in possession thereof, 
basing her right to such possession under the terms of said lease and 
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not otherwise. A duly certified copy of said lease is hereto attached 
and made part hereof. 

Affiant says that at the time of (he execution of said lease and by 
reason of the facts hereinbefore stated, the said Evanina F. MackaTl, 
Kate Dean Owen, and Jessie Owen Cugle were the owners in fee of 
said real estate and improvements, subject only to the light of the 
said Ann E. .T. Omit to one-half of the net income of said real estate 
during life: that said lea-e so executed by the said E. J. Oruit. was 
executed without the knowledge, consent or authority of the said 
Evanina F. Maeknll. Kate Dean Owen and Jessie Owen Ougle: that 
the said Ann E. J. Omit, the lessor in said lease mentioned, departed 
this life in the City of Washington. District of Columbia, on the 20th 
day of November, 1010; that there was no assignment of said lease 
from the said Peoples Bank of Washington to the Peoples Savings 
Bank and the attempted assignment thereof by J. C. Ridgwav 
6 to the said defendant. Marv A. Yelati. was without authority, 
null and void. 

Affiant further says that the term of said lease expired eight (8> 
years from the first day of April. 1903; that the defendant is still in 
possession of -aid premises, holding over without right: that there 
has been no renewal or extension of said lease. 

Affiant further says that on February 28th. 1011. be gave notice 
in writing to the said Mary A. Yelati. tenant in possession of said 
premises, to remove therefrom on the fir-4 day of \pril. 1011 : that 
notwithstanding said notice and the expiration of the term of said 
lease, said Mary A. Yelati has refused and still refuses to surrender 
pose-sion of said real estate and improvements. 

\ffiant further says that he executes this affidavit in accordance 
with the provisions of the Nineteenth Rule of the Supreme Court of 
the District of Columbia and claims judgment for possession of said 
premises pursuant thereto. 

WILT JAM J. DANTE. 

Subscribed and sworn to before me this 19th day of May, 1911. 

Mv commission expires Feb’v 9. 1914. 

[seal. ] WM. P. YOUNG, 

Notary Public. 
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Liber 3075. Folio 121. 


Recorded April 25, 1907, at 12:09 P. M. 

Emily A. J. Cruit. Tr., 
to 

The American National Bank of Washington. D. C. 

Lease. 

This indenture of lease, made this 15th day of April in the year 
One Thousand Nine Hundred and Three, by and between Emily 
A. J. Cruit, hereinafter designated as the party of the first part, and 
the American National Bank of Washington, District of Columbia (a 
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corporation) hereinafter designated as the party of the second part; 
Witnessed), that for and in consideration of the sum of ten dollars' 
and further in consideration of the rents, covenants and conditions 
hereinafter reserved to he paid and performed by the said party of the 
second part, its successors and assigns, she, the said party of the first 
part, doth demise, lease and to farm let unto the said party of the 
second part, its successors and assigns, all that certain house and 
messuage with its appurtenances thereunto belonging situate in the 
City of Washington. District of Columbia, and known as and being 
No. ()10 Fourteenth Street. Northwest, the same being a part of 
original lot sixteen (1(>) in Square numbered Two hundred and 
Twenty four (2*24). To have and to hold said house and messuage 
with the appurtenances thereunto belonging to and unto the said 
party of the second part, its successors and assigns, from the first 
day of April, in the year One thousand nine hundred and Three, for 
and during the full term of eight years next ensuing, the said partv 
of the second part, its successors and assigns, yielding and 
paying as rent for said premises the sum of Eighteen Hun¬ 
dred dollars ($1H00) for each year during the continuance of 
the term hereinbefore created, in equal monthly instalments of One 
Hundred and Fifty Dollars ($150) each, in advance, on the first davA 
of each month during said term: and of the entire payment to he I 
made as hereinbefore provided on the first day of each and every/ 
month, one-half thereof shall be paid and be payable to Emily A. .T.\ 
Oruit and the other one half thereof shall be deposited on the first ' 
day of each and every month in the American National Rank of 
Washington as a special deposit, the same to bear interest at a rate of 
four per centum per annum and to be held by said American Na¬ 
tional Bank of Washington as a special deposit as aforesaid until the] 
determination of contemplated litigation for the construction of t hej 
last will and testament of Robert Cruit. deceased, and the ascertain¬ 
ment and determination of the rights of the parties to said suit, as to 
the disposition of the said one-half of said rental, held as a special 
deposit as aforesaid. And upon the final determination of the said 
litigation, the said party of the second part hereto, shall pay to the 
partv or parties decreed to be entitled thereto the special deposit as 
aforesaid, and shall thereafter continue to pay to such party or 
parties, so decreed to be thereto entitled, the one-half of said rental 
which before said time went into and constituted the special deposit 
held by the American National Bank as aforesaid. The said party of 
the second part doth hereby covenant and agree to and with 
9 the said party of the first part, that it, the said party of the 
second part, vith pay the rent in the amounts in the manner, 
and at the times hereinbefore reserved and specified to he paid so 
long as the aforesaid term shall continue. Tt is further covenanted 
and agreed by and between the parties hereto, that the said party of 
the second part shall have the privilege and right of making such 
alterations to said house as may be deemed necessary by the said party 
of the second part, for converting the same into a hanking building 
at a cost of not less than $1500. The alterations contemplated are 
as follows: to change the front wall of basement and first floor of 


MARY A. YELATI VS. WILLIAM J. DANTE, TRUSTEE. 


said premises and insert therein tv* tall windows and one door; to 
remove all partitions in basement and first floor and also the joists 
between the same throwing what is now known as “Basement and 
first floor” and the rear of the buildings including the rear area, into 
one large room, and the further right of changing the entire front of 
said building if the party of the second part shall so desire, 
f 11 making such alterations, the party of the second part is to prop¬ 
erly support and protect the upper part of the building, by sufficient 
iron girders and posts as may be necessary for safety and to prevent 
damage to the building. All said improvements to become a part 
of the realty. It is further covenanted and agreed by and between 
the parties hereto, that the said party of the second part shall have 
the right and privilege of assigning this lease and of subletting said 
premise' for any part or tbe whole of -aid term. It is further cove¬ 
nanted and agreed that the said party of the first part will 

10 pay, or cause to be paid, all taxes on said property, insurance 
premiums necessary to keep said property in.-ured (the insur¬ 
ance in ca-e of loss, to be applied towards the restoration of the thr 
property) and will make any and all necessary repairs to the roof 
of said building during the continuance of said term, it being under¬ 
stood that the special fund with the American National Bank of 
Washington of one-half of the rental, retained as a special deposit 
as aforesaid, shall he liable for one-half of such taxes, insurance and 
repairs to said roof. All other repairs necessary to keep said prem¬ 
ises in good order and repair during said term, except repairs ren¬ 
dered necessary from ordinary wear and tear, damage by fire. Public 
Enemy or the elements, shall be made by the said party of the second 
part, at its own cost and expense. And the said party of the second 
part shall pay all water rents, gas and electric light bills, for water, 
gas and electricity used on said premises during the continuance of 
said term and all bill** for meters and repairs thereto, and further 
that it. the said party of the second part, will not use said premises 
for any unlawful or dangerous purposes; and will surrender up said 
premises at the end of said term in good condition*, ordinary wear 
and tear damage by fire the elements or Public Enemy excepted. It 
is further covenanted and agreed as conditions of this lease, that if 
the rent or any part thereof hereinbefore reserved to he paid shall 
not he paid within five days after the same shall become due and 

payable as hereinbefore provided, or if said premises shall be 

11 used for any unlawful purposes, or if breach he made of any 
of the covenants and conditions herein provided to he done 

and performed bv the said party of the second part, then and in 
either case, and in the case of rent in arrears, although no demand 
shall be made for the same, the said party of the first part, or her rep¬ 
resentative-'. heirs or assigns, may terminate this lease by a notice in 
writing of not less than ten days, to that effect, which notice may he 
served by leaving a copy thereof on said premises, and upon the ex¬ 
piration of said notice said term and occupancy hereby created shall 
immediately cease and determine, and the party of the first part shall 
and may proceed to recover possession of the said premises demised 
under and by virtue of a seven days’ summons under the provisions 
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of the Code of the District of Columbia regulating proceedings be¬ 
tween landlord and tenant or by such other legal proceedings as may 
be in operation in like cases, all other notices to quit and vacate being 
hereby expressly waived by the said party of the second part. It is 
further hereby provided and made a condition of this lease, that if, 
under the provisions of this lease, a seven days’ summons shall be 
served, and a compromise or settlement shall be made thereupon, it 
shall not constitute a waiver of anv covenent hereinbefore contained 
or of the lease itself, and further that no waiver of one breach of 
any covenant herein shall be con-trued to be a waiver of the covenant 
itself or of any subsequent breach thereof. And it is further cove¬ 
nanted and agreed and provided as a further condition of this lease 
that if said premises shall be destroyed or so badv damaged 
12 by fire, the elements or Public Enemv, as to render the same 
unfit for occupancy, either in whole or in part, then and in 
either event, if the said party of the first part does not with- fifteen 
days after receiving notice from the said party of the second part of 
such damage commence to repair the same if she elect to repair then 
and in either case the said party of the second part may, by a notice 
in writing to said party of the first part, of not less than fifteen days, 
terminate this lease and the term hereby created, and upon the ex¬ 
piration of such notice and the surrender of the possession of said 
premises by the said party of the second part, this lease shall cease 
and determine and the obligation to pay rent shall cease from the 
time of said damage or destruction. It is further covenated and 
agreed by and between the parties hereto that the said party of the 
second part shall have the right and privilege of renewing this lease 
for a further term of five years to commence from the expiration of 
the term hereby created, at the same yearly rental, payable in the 
like manner and subject to the like conditions and agreements as are 
herein contained. In testimonv whereof the said party of the first 
part hath hereunto set her hand and seal and the said party of the 
second part hath hereunto signed these presents by its president, and 
attached the seal of its corporation, executing this lease in duplicate. 

EMILY A. J. OKU IT. (seal.) 

THE AMERICAN NATIONAL BANK OF 
WASHINGTON, I). C., 

Bv ROB’T N. HARPER. President. 

[corporate seal.] 


13 District of Columbia. To wit: 

I, Chas. 8. Muir, a Notary Public in and for the District aforesaid, 
do hereby certify that Emily A. J. Cruit party to a certain deed of 
lease, bearing date on the 15th day of April. 1903, and hereunto an¬ 
nexed, personally appeared before me in the said District aforesaid, 
the said Eimly A. J. Cruit being personally well known to me as the 
person who executed said deed and acknowledged the same to be her 
act and deed. 
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Given under niv hand and official seal this 1st dav of May, A. D. 
1903. 

I NOTARIAL SEAL. | CHAS. S. MUIR, 

Notary Public, I). C. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foreging is a true and verified copy of 
an instrument as recorded in Liber 3075. folio 121, et seq., one of the 
Land Records of the District of Columbia. 

In testimony whereof. 1 have hereunto set my hand and affixed 
the seal of this office this 19th day of May, A. I). 1911. 

[seal. I R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 

(Endorsed.) 


Service of copy of affidavit accepted this 19th May 1911. 

WILTON J. LAMBERT, 
Per C. B. 


14 Defendant's Affidavit. 

Filed June 2, 1911. 

******* 

District of Columbia, ss: 

Mary A. Velati, being first duly sworn on oath deposes and says 
that she is the defendant in the above entitled cause; that she has a 
good defense to the whole of the claim of the plaintiff, which defense 
is as follows: sometime in the month of November, 1861, one Robert 
Cruit died in the District of Columbia, seized and possessed of part 
of Lot Sixteen (16) in Square Two Hundred twenty-four (224), in 
the District of* Columbia, to recover possession of which, this action 
has been instituted; the said Cruit died testate, devising said real 
estate to his daughter, Susan Cruit, in trust for the benefit of his wife, 
Catherine, for life, and after her death, in trust for his daughters, 
Catherine E. Owen, Ann Cruit, Louisa Cruit and the said Susan 
Cruit during their respective lives, and after their deaths, in trust 
for the child or children of said daughters then living, in fee simple, 
such child or children respectively to take the share to which his, her 
or their parent was entitled; that on April 15th, 1903, all of the said 
children mentioned, except Ann E. J. Cruit. and including the widow 
Catherine,had died; all had died without issue excepting hisdaughter, 
Catherine, who first married Evan Evans, and as a result of said mar¬ 
riage had one child, Eva Nina F. Evans, now by marriage 

15 Eva Nina F. Mackall, and that the said Catherine, after the 
death of her first husband, intermarried with Samuel Owen, 

and by that marriage had five children, three of whom died, leaving 
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Kate Dean Owen and Jessie Owen Cugle, now living; said Catherine 
Owen died May 14th, 1901, survived by her said three children, who 
became entitled to receive one-half of the net income from said in¬ 
come which their mother had been entitled to at the time of her 
death. On February 20th, 1903, the American National Bank made 
a proposition to rent said premises for a term of eight years at an an¬ 
nual rental of $1800, payable in monthly instalments in advance; 
said proposal was accepted by Ann E. J. Cruit, under the name and 
style of Emily A. J. Cruit and Eva Nina F. Mackall; at the same 
time a proposal in all respects idenlical, except that it had the follow¬ 
ing clause added “and that said le.-see will pay water rent, gas and 
electric hills, and bills for meters and repairs thereto'’ was accepted by 
Jessie Owen Cugle and Ivate Dean Owen; that after the submission 
of the said proposal, the said Bank and Ann E. J. Cruit executed a 
lease for said premises; said lease was executed April loth, 1903, by 
the said Ann E. J. Cruit bv the name of Emily A. J. Cruit in the 

tj 

terms above stated, for a period of eight years, from April 1st, 1903, 
with a privilege of renewal for a further term of five years from said 
April 1st. 1911, at the same rental, and payable in like manner, the 
original of which said lease is on file in this case, and reference is 
hereby made thereto for a more particular statement of its terms: 
said lease was recorded April 25th. 1907. in Filler 3075, Folio 
121 . 

16 On April 25th. 1907. an assignment of said lea^e was made 
by the American National Bank to the Peoples Bank, which 

was recorded in Fiber 3075. Folio 124. and annexed thereto is an 
acceptance of said assignment to the said Peoples Bank: on the 
same day there was recorded in T ibor 3027. Folio 127. an assignment 
of said lease by one J. Castle Ridgewav. purporting to act as a share- 
holder’s agent of the Peoples Savings Bank, whereby he assigns said 
lease to the defendant, Mary A. Velati. 

Affiant further says that in and by the term of -aid lease, it is 
provided that one-half of the rental of $1800 per year, payable 
monthly in advance, is to be paid to Miss Cruit. and the other half 
deposited in the American National Bank to await the result of a 
suit for the construction of the will of said Robert Cruit, and that 
when it is construed and the parties who are entitled to receive the 
half of the rent so deposited are ascertained, the same was to be paid 
to them. 

Affiant further says that-the said suit for the construction of the 
will of said Cruit was had and terminated and that the said lease exe¬ 
cuted by Ann E. J. Cruit was recognized and affirmed by the owners 
of said real estate at that time, who had authority to make said lease 
and be bound by its conditions; that the said Eva Nina F. Mackall, 
Kate Dean Owen and Jessie Owen Cugle, affiant avers on information 
and belief, left the entire matter of leasing said premises, in so far 
as they were concerned, to the said Ann E. J. Cruit, and per- 

17 mitted the actions of the latter in the premises to stand as 
their actions, in reference to the leasing of said property; that 

the lease signed by the said Ann E. J. Cruit is in accordance with the 
understanding had for the lease of the said property aforesaid, and 

2—2395a 
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affiant avers, on information and belief, that the onlv rea- 
son why the said Eva Nina F. Mackall, Jessie Owen Cugle 
and Kate Dean Owen did not execute said lease was because they took 
the position that the execution thereof by the said Ann E. J. Cruit 
was sufficient; that the said owners of said real estate had full knowl¬ 
edge of exactly what was being done in reference to the aforesaid 
lease, and acquiesced in, and ratified, the action of the said Ann E. J. 
Cruit in executing and delivering said lease, that they further with 
full knowledge of all facts accepted their portion of the rent due 
and to become due thereunder; that the rent payable under said lease 
was paid by the said American National Bank, during the time it 
held said lease, in pursuance of the terms thereof, and accepted by 
the parties; that the said rent was subsequently paid by the assignees 
of said American National Bank on the same conditions, and since 
the purchase by the plaintiff of the said property, the said rent has 
been paid to him under the terms of said lease, and only in accord¬ 
ance with the terms thereof, and been accepted by him while this 
affiant was in possession of said premises and claiming to hold pos¬ 
session thereof under and by virtue of the terms of said lease: that as 
the said rent was paid by this affiant monthly in advance, in accord¬ 
ance with the terms of said lease, receipts therefor were given 

18 by the said plaintiff without any qualification or condition, 
and with knowledge that this affiant was claiming to be enti¬ 
tled to possession of said premises under and by virtue of the terms 
of said lease. Affiant further says that by reason of the premises, it 
is disclosed that the execution of the said lease was the act of the true 
owners of said property at that time, and as a matter of fact, that 
they had knowledge thereof and ratified said action of Ann E. J. 
Cruit and accepted the benefits thereof, and that were they to attempt 
to repudiate said lease, they would be estopped by their action in 
the premises; that the said plaintiff as grantee of said property took 
the said property subject to the constructive notice of record of the 
existence of said lease, and has no better rights in the premises than 
would the original owners thereof have in connection with said lease;' 
affiant further says that by reason of the actions of the plaintiff in 
accepting rent in according with the terms of said lease and the 
notice of the claim of the defendant to possession of said premises by 
reason of said lease : the said plaintiff is estopped from denying the 

existence and validitv of said lease, and is bound bv the terms thereof. 

*/ 

Affiant further says that she is entitled to the present possession 
of said premises by reason of the clause of said lease which reads as 
follows: “It is further covenanted and agreed by and between the 
parties hereto that the said party of the second part shall have the 
right and privilege of renewing this lease for a further term of five 
years to commence from the expiration of the term hereby 

19 created, at the same yearly rental, payable in like manner, 
and subject to the like conditions and agreements as are 

herein contained.” and that the said clause in said lease operated in 
law as an extension thereof for a further period of five years. 

Affiant further says that for more than a month prior to April 
1st. 1911. she notified said plaintiff in writing of her intention to 
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avail herself of the extension of said lease for a further term of five 
years, as therein provided, a copy of said notice being filed among 
the papers in this case, and referred to and made a part of this affi¬ 
davit. 

MARY A. VELATI. 

Subscribed and sworn to before me this 1st dav of .Tune, A. D. 
1911. 

[seal. ] JOSIE A. GORMAN, 

Notary Public, D. C. 

Motion under 19 th Rule. 

Filed August 3, 1911. 

******* 

Now comes the plaintiff and moves the court for judgment under 
the nineteenth rule for failure to file a sufficient affidavit of defense. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiff. 

20 Opinion of Court. 

Filed December 15, 1911. 

This case is a landlord and tenant proceeding, for the recovery of 
the possession of premises #610 14th St., Northwest, in Washington 
City, being part of original lot 16 in square 224. 

Summons was issued by the Municipal Court, on complaint being 
filed, and on April 25, 1911, judgment was rendered in said court for 
the plaintiff, after trial, and the defendant appealed to this court. 

The case being docketed here, the plaintiff, by virtue of Rule 19 
of this court, filed an affidavit, setting out the grounds upon which he 
claims possession of the premises described in the complaint. A copy 
of this affidavit was served on defendant’s counsel, and in response 
thereto the defendant filed an affidavit of defense, in which she de¬ 
nies the right of the plaintiff to have possession of the property, and 
undertakes to state specifically her grounds of defense. 

The plaintiff, conceiving that the affidavit filed by the defendant 
is not sufficient, has filed a motion for judgment under the said 19th 
rule. This motion has been submitted to the court, with briefs by 
both parties, and it is therefore necesasry to examine the fact* stated 
in these two affidavits, in order to determine whether the plaintiff is 
entitled to have judgment or not. 

21 The affidavit of the plaintiff sets out facts showing that 
Evanina F. Mackell, Kate Dean Owen, and Jessie Owen 

Ougle, were the owners in fee simple of said real estate, subject to the 
right of Ann Cmit to one-half of the net income thereof during her 
life. 
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That a bill was filed to construe the will of Robert Cruit, under 
whom the said parties took title, and in that proceeding trustees were 
appointed, who sold the said real estate on January 29, 1909, in ac¬ 
cordance with the decree of the court, to Stilson Hutchins, to whom 
they conveyed the title, and that said Hutchins conveyed the same to 
the plaintiff as trustee. 

That before said sale, to wit. on April 15, 190?,, the said Ann Cruit, 
by the name of Emily A. J. Cruit, executed a lease of said property to 
the American National Bank, for eight years from April 1. 190?. 

That on April 25. 1907, the said Bank assigned the said lease to 
the Peoples Bank of Washington. That on April 25, 1907, one 
J. C. Ridgewav. purporting to act as shareholders agent, appointed at 
a meeting of the shareholders ot the Peoples Savings Bank, attempted 
and purported to assign said lease to the defendant, Mary A. A elati, 
who thereupon entered into possession of said premises, claiming 
under said lease, and the attempted assignments thereof; and that she 


still remains in possession. 

That at the time said lease was made, said Evanina F. Mackall, 
Kate Dean Owen, and Jessie Owen Cugle. were the owners in 
22 fee of said premises, subject only to the right of said Ann 
Cruit. to have one-half of the net income during her life. 
That said lease was executed by said Ann Cruit without the knowl¬ 
edge. consent, or authority of the said Evanina F. Mackall. Kate 
Dean Owen, and Jessie Owen Cugle. 

That said Ann Cruit. the lessor in said lease mentioned, departed 
this life on November 20. 1910. 

That there was no assignment of said lease from said Peoples 
Bank of Washington to the Peoples Savings Bank, and the attempted 
assignment thereof By J. C. Ridgewav to the defendant. Mary A. 
Velati. was without authority, null, and void. That the term of said 
lease expired eight years from April 1. 190?. and that the defendant 
is still in possession, holding over without right, and that there has 
been no renewal or extension of said lease. 

That on February 2?. 1911. the plaintiff gave notice in writing to 
said Marv A. Velati, to remove therefrom on April 1. 1911. That 
notwithstanding said notice, and the expiration of the term of said 
lease, said defendant has refused, and still refuses, to surrender 
possession. 

The affidavit filed by the defendant. Mary A. Velati. on June 2, 
1911. states that she has a good defense to the whole of the claim 
made by tbe plaintiff, and thereupon recites the history of the title 
substantially as that recited in the plaintiff's affidavit: and then pro¬ 
ceeds w Rh the statement that on February 20. 190?. the American 
National Bank made a proposition to rent said premises for a term of 
eight years, at an annual rental of $1800, payable in monthly 
2? instalments in advance. That said proposal was accepted by 
said Ann E. J. Cruit, (under the name and style of Emily 
A. J. Cruit.) and Evanina F. Mackall. That at tbe same time, a pro¬ 
posal in all respects identical, except that it had an additional clause 
to the effect that said lessee will pay water rent, gas and electrical 
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bills, and bills for meters and repairs thereto, was accepted by Jessie 
Owen Cugle, and Kate Dean Owen. 

That after the submission of the said proposal, the said Bank and 
Ann E. J. Cruit executed a lease for said premises, on April 15, 
1903, for a period of eight years, from April 1. 1903. with a privi¬ 
lege of renewal for a further term of five years from said April 1, 
1911, at the same rental, and payable in like manner. Said lease 
was recorded April 25. 1907. in Liber 3075. Folio 121. On that 
date, an assignment of said lease was made by said Bank to the Peo¬ 
ples Bank, which was recorded in said Tuber 3075. Folio 124, and an¬ 
nexed thereto is the acceptance of said assignment. That on the 
same day. an assignment of said lease was made by one J. Castle 
Ridgeway, purporting to act as shareholders' agent of the Peoples 
Savings Bank, whereby the said lease was assigned to the defendant, 
and which assignment is recorded in Liber 3027, Folio 127. 

By the terms of said lease, one-half of the rental was payable 
monthly in advance to said Miss Ann Cruit, and the other half was 
to be deposited in the American National Bank, to await the result 
of a suit for the construction of the will of Robert Cruit, when that 
half was to be paid over to the parties who were entitled 

24 thereto. That said suit was filed, and that said lease was 
recognized and affirmed by the owners of said property who 

had authority to make said lease. That said Fvanina F. Mackall, 
Kate Dean Owen, and Jessie Owen Cugle. affiant avers, on in¬ 
formation and belief, left the entire matter of leasing said premises, 
in so far as thev were concerned, to the said Ann F. J. Cruit, and per¬ 
mitted her actions in the premises to stand as their aetions in refer¬ 
ence to said lease; and affiant states, on information and belief, that 
the one reason whv the said owners did not execute said lease, was 
because they took the position that the execution thereof by said Ann 
F. J. Cruit was sufficient. That said owners had full knowledge of 
what was being done in reference to said lease, and acquiesced in and 
ratified the action of said Ann F. J. Cruit, in executing and deliver¬ 
ing the same. 

That they further, with full knowledge of all facts, accepted their 
portion of the rent due. and to become due thereunder. That the 
rent payable under said lease was paid by the said American National 
Bank, during the time it held said lease, in pursuance of the terms 
thereof, and was accepted by the parties. That the said rent was sub¬ 
sequently paid by the assignees of said Bank on the same conditions, 
and since the purchase by the plaintiff, the said rent has been paid to 
him under the terms of said lease, and only in accordance with the 
terms thereof, and has been accepted by him while this affiant was 
in possession, and claiming to hold possession by virtue of said 

lease. 

That as said rent was paid monthly in advance, receipts 

25 therefor were given by the said plaintiff, without any qualifi¬ 
cation or condition, and with knowledge that this affiant was 

claiming to be entitled to possession of said premises under and by 
virtue of the terms of said lease. That the plaintiff, as grantee of 
said property, took the same, subject to the constructive notice of 
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record of the existence of said lease, and has no better rights in the 
premises than what the original owners thereof have in connection 
with said lease. 

That the plaintiff is therefore estopped from denying the exist¬ 
ence and validity of said lease, and is hound hv its terms. That the 
defendant is entitled to possession by reason of the clause giving her 
the privilege of renewing the lease for a further term of five years, at 
the same yearly rental, and that the said clause operated in law as an 
extension thereof for that period. 

That for more than one month before April 1, 1911, she notified 
the plaintiff in writing, of her intention to avail herself of the exten¬ 
sion of said lease for the further term of five years, as therein pro¬ 
vided. and a copy of said notice is filed with the papers, and made 
part of the affidavit. 

The question presented seems to be. what is the effect of the death 
of the lessor as to said lease, the tenant for life only, of one-half in¬ 
terest in said property, having executed the said lease for the whole 
interest therein? So long as the lessor lived, and her co-tenants were 
willing to accept the rent under the terms of said lease, no 

26 question could arise. 

The estate in fee and for life, which was an equitable estate 
of the co-tenants. Ann Omit, Evanina F. Mackall, Kate Dean Owen, 
and Jessie Owen Cugle. was transferred by the trustees, Brown and 
Thomas, to the plaintiff’s grantor, during the lifetime of said Ann 
Cruit. and subject to the rights of the tenant under said lease. 

The plaintiff then continued to accept the rent during the life¬ 
time of said lessor, and for some months thereafter. On February 
28, 1911. he caused a notice to quit to be served upon the defendant, 
which provided that the said defendant should remove from said 
premises April 1, 1911. 

Since April 1, 1911. it does not appear that the plaintiff has ac¬ 
cepted any rent from the defendant, but up to that time it is con¬ 
ceded that the rent was paid to and received by the plaintiff. 

Tf the said Ann Cruit was still living, or if the said lease had been 
executed by and between the owners of the property in fee simple, 
and the defendant. T am inclined to think the giving of the notice, 
as alleged by her. that she elected to continue the said lease for a 
term of five years, would entitle her to remain in the property as ten¬ 
ant for the said term, whether a new lease was executed or not. But 
that is hardly the question in this case. The lessor, Ann Cruit, could 
not in her own right execute a lease to continue longer than her own 
life: and the facts set up in the affidavits do not make it clear 

27 that she had any power of attorney, or any express authority 
to execute a lease for said premises, or any interest therein, to 

continue longer than her own life. 

It is true, there is an averment in the defendant’s affidavit that the 
owners of the fee acquiesced in the lease, and that the plaintiff, who 
succeeded to the fee. has acquiesced by accepting rent. ^This ac¬ 
quiescence and acceptance of rent could not, in my judgment, estop 
the plaintiff from disputing the right of the defendant to possession 
under the said lease, or to a renewal of the lease after the death of 
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Ann Cruit, for at that time the parties changed, not by succession in 
title from Ann Cruit, for she had no successor in title, because her 
title died with her; and the defendant’s claim being under said lease, 
it must be held that her contract rights terminated at that date^to 
wit, November 20, 1910. ^ 

Thereupon, eo instante, the defendant, if she remained in posses¬ 
sion and paid rent to him, became the tenant of the remainderman, 
who would not be bound by any contract of tlie life tenant relating 
to said property. The effect of her so remaining in possession, and 
paying rent to the remainderman, the plaintiff in this case, would be 
to make the defendant a tenant by sufferance, under Section 1034 of 
the Code. 

That section is 

“All estates which by construction of tbe courts were estates from 
year to year at common law, as where a tenant goes into pos- 
28 session and pays rent without an agreement for a term, or 
where a tenant for years, after the expiration of his term, 
continues in possession and pays rent, and the like, and all verbal 
hireings by the month, or at any specified rate per month, shall be 
deemed estates by sufferance.” 

Section 1221 provides that a tenancy by sufferance may be ter¬ 
minated at any time, by a thirty days’ notice in writing from the 
landlord to the tenant, to quit the premises. 

Being of the opinion that the relation of landlord and tenant is 
shown to exist between the plaintiff and the defendant, and that the 
defendant is tenant by sufferance, and that such tenancy has been 
terminated on April 1, 1911. by the notice to quit, served on Febru¬ 
ary 28, 1911, the motion of the plaintiff for judgment for possession 
must be granted. 

JOB BABNARD. Justice. 


Supreme Court of the District of Columbia. 

Saturday, December 1 6th, 1911. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

******* 

Before Justice Barnard. 

Upon consideration of the motion of plaintiff filed herein 
29 for judgment under Rule Nineteen of this Court, it is ordered 
that said motion be, and the same is hereby granted. 

Wherefore, it is considered that the plaintiff herein recover of de¬ 
fendant possession of the house and premises known as number 610. 
on Fourteenth Street, N. W., between F and G Streets in the City of 
Washington, District of Columbia, being on part of Lot 16 in Square 
224, and recover of said defendant and The Title Guaranty and 
Surety Company, her surety, his costs of suit to be taxed by the clerk, 
and have execution thereof. 
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Tuesday, January 2nd, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

******* 

Before Justice Barnard. 

Comes now the defendant by her attorney in open court, and notes 
an appeal from the judgment entered herein on December 16th, 
1911, to the Court of Appeals; whereupon, the penalty of a bond 
for costs is hereby fixed in the sum of One Hundred Dollars($100.00) 
and to operate as a Supersedeas, in the sum of Fifteen Hundred Dol¬ 
lars. 

Memorandum. 

January 10, 1912.—Appeal bond approved and filed. 

30 Assignment of Errors on Appeal. 

Filed January 30. 1912. 

******* 

I. The Court erred in granting plaintiff's motion for judgment 
under Rule 19 for possession. 

II. The Court erred in holding that under the affidavit of defense 
in this case the defendant was not entitled to possession of the prem¬ 
ises involved herein. 

III. The Court erred in holding that the lease under which the 
defendant claimed the right of possession of the premises involved in 
these proceedings was not in effect and binding upon the plaintiff 
herein. 

TV. The Court erred in holding that the lease relied upon by the 
defendant in this case was not the act and deed of all the real owners 
of the propertv involved herein. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Att’ys for Defendant. 

31 Designation of Record. 

Filed January 31, 1912. 

«/ 

******* 

To John R. Young. Clerk of the Court: 

You will please prepare a transcript of record upon appeal in the 
above entitled cause, and include therein the following: 

1. Certificate of proceedings in Municipal Court. 

2. Plaintiff’s affidavit under Rule 19, and exhibit, filed Mav 19th, 
1911. 

3. Defendant’s affidavit filed June 2nd, 1911. 
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4. Plaintiff's motion for judgment filed August 3rd, 1911. 

5. Judgment under Rule 19, for possession, etc., dated December 
16th, 1911. 

6. Opinion of Court, filed December 15th, 1911. 

7. Memo, of plaintiff’s appeal to the Court of Appeals. 

8. Memo, of bond on appeal. 

9. Assignment of errors on appeal. 

10. This designation of record. 

WILTON J. LAMBERT, 

RUDOLPH H. YEATMAN, 

Attorneys for Defendant. 


32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 31, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53593 at Law, wherein William 
J. Dante, Trustee, is Plaintiff and Mary A. Yelati is Defendant, as 
the same remains upon the file- and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
23rd dav of February, 1912. 

*. %j / 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2395. Mary A. Yelati vs. William J. Dante, trustee. Court of Ap¬ 
peals, District of Columbia. Filed Feb. 26, 1912. Henry W. 
Hodges, clerk. 
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IN THE 


Qlourt nf Appeals, Uistrirt nf GJnlmttlria 

April Term, 1912. 


No. 2395. 


Mary A. Velati, Appellant , 
vs. 

William J. Dante, Appellee. 


APPELLEE’S STATEMENT OF FACTS AND BRIEF. 


This is an appeal from a judgment in favor of the ap¬ 
pellee for possession of premises No. 610 Fourteenth Street, 
N. W., in the City of Washington. Suit was instituted by 
the appellee in the Municipal Court. That court rendered 
judgment in favor of the appellee and an appeal was prose- 
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cuted to the Supreme Court of the District of Columbia. 
After the case was docketed, the appellee, in accordance 
with Rule 19 of the Supreme Court of the District, filed an 
affidavit setting out the grounds upon which he claimed pos¬ 
session of the premises described in the complaint. 1 he 
appellant hied an affidavit in response in which she denied 
the right of the appellee to recover possession as claimed, 
and setting forth in detail the grounds of her defense. 
Thereupon the appellee filed a motion for judgment under 
the rule referred to, on the ground that the appellant s affi¬ 
davit failed to set up a good defense. 1 his motion was 
granted. Justice Barnard, who heard the case, filing a writ¬ 
ten opinion which is set forth at length in the record (Tr., 

p. 11). 

The facts of this case are set forth in the affidavits of 
the parties found in the record. They are again further 
set forth, as concisely as it is practicable to state them, in 
the opinion of the court below also found in the record. 
Consequently, we shall only refer, and that very briefly, to 
such facts as bear directly upon the legal questions which 
we think control. 

Concisely stated, and as alleged and admitted, on April 
15, 1903, Ann Cruit, being the owner of a life estate in 
an undivided one-half interest in the premises involved, exe¬ 
cuted a lease of said premises to the American National 
Bank for the term of eight years, with a provision concern¬ 
ing renewal, as follows: 

“It is further covenanted and agreed by and between 
the parties hereto that the said party of the second part 
shall have the right and privilege of renewing this lease 
for a further term of five years to commence from the 
expiration of the term hereby created, at the same year¬ 
ly rental, payable in like manner and subject to the like 
conditions and agreements as are herein contained.” 
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At the time of the execution of this lease, the tenants 
in common for life with the said Emily Cruit, lessor, were 
Evanina Mackall, Kate Dean Owen and Jessie Cugle, who 
also were the remaindermen in fee. 

The interest of the lessee by various assignments or at¬ 
tempted assignments became vested in the appellant who is 
now in possession of the premises in controversy. For the 
purposes of the motion for judgment, the validity of these 
assignments was not questioned. 

The lease stipulated for the payment of rent in advance, 
one-half to be paid direct to the lessor and the other half 
to he deposited in bank as a special deposit to be paid to 
the persons who might be determined to be entitled thereto. 
These persons were Mackall, Owen and Cugle who sub¬ 
sequently received one-half of the rent paid until the sale 
of the property, under decree of court, to the appellee on the 
29th day of January, 1909. The appellee thereafter con¬ 
tinued to receive rent for the premises until the expiration 
of the eight-year term of the lease. 

Emily Cruit, the life tenant of one-half interest in the 
demised premises, and the sole lessor thereof, died on the 
20th day of November, 1910. On the expiration of the 
eight-year term of the lease, the appellee gave the defend¬ 
ant the statutory notice to quit, subsequently brought suit 
in the Municipal Court to recover possession, judgment was 
rendered in his favor and from that judgment an appeal 
was prosecuted to the Supreme Court of the District. 

From the foregoing statement, it appears that the sole 
lessor, Emily Cruit, and a life tenant merely in an undi¬ 
vided one-half interest in the property, died before the ex¬ 
piration of the eight-year term granted and before the right 
to a renewal of the lease accrued. No renewal of the lease 
has been granted. The contention of the appellee is that 
the lease terminated upon the death of the life tenant, the 
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lessor, and that thereafter the appellent held possession 
of the demised premises as a tenant at sufferance whose 
estate has been ended by the notice to quit. 

BRIEF OF ARGUMENT. 

It will be admitted, we assume, and without argument, 
that a life tenant cannot grant an estate to endure beyond 
the life of such life tenant, and while such life tenant may 
grant a term of years, such grant is subject to the condi¬ 
tion, imposed by law, that it cannot endure beyond the 
estate out of which it is carved: 


“W here a lease is for the life of either of the par¬ 
ties, or of some third person, the tenancy will expire 
upon the decease of him on whose life the estate de¬ 
pends. So upon a lease for life, or for a certain num¬ 
ber of years, subject to be defeated by the happening of 
some particular event, the happening of such event 
will, ipso facto, determine the tenancy.” 

Taylor on Landlord and Tenant, Vol. 2, p. 43, Sec. 
465, 8th ed. 

“No man may grant a lease to continue beyond the 
period at which his own estate is to determine.” 

Same author, Vol. 1, p. 93, Sec. 83, 8th ed. 

The lease therefore determined upon the death of the life 
tenant and the appellee is entitled to recover unless one of 
the defences interposed is sufficient in law. 

Giving the most liberal interpretation to the affidavit of 
defence, the defences presented are two in number. 

First. That the cotenants and remaindermen acquiesced 
in the execution of the lease by the life tenant of an undi¬ 
vided one-half interest and ratified the same; and 
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Second. That the appellee is estopped to question the 
validity of the lease, including the covenant to renew, be¬ 
cause of the acceptance of rent by such cotenants and re¬ 
maindermen, and subsequently, by the appellee himself, 
not, however, after the expiration of the eight-year term 
granted by the lease. 

Assuming to be true the allegations of the affidavit of de¬ 
fence, nevertheless, they do not constitute a defence to this 
proceeding because, as it is admitted by the affidavit of de¬ 
fence no new lease has been executed and the remedy of the 
appellant is equitable merely. 

The much greater part of the argument of the appellant 
is devoted to establishing the claim that the renewal clause 
of the lease was the grant of a present estate which became 
effective upon notice of election to renew. The decision 
of that question adversely to the appellant would, without 
more, require the affirmance of the judgment of the court 
below, while its decision in favor of the appellant would 
not benefit her case because, irrespective of that question, 
as we claim and shall undertake to show, the lease wholly 
terminated upon the death of the life tenant by whom it 
was executed. 

THE APPELLANT’S REMEDY IS IN EQUITY. 

Our first contention is the renewal clause of the lease 
was not a present grant of an estate for the renewal period, 
to become effective upon notice of election to renew, but 
was a covenant merely for a renewal, and no renewal having 
in fact, been made, the appellant’s remedy is in equity and 
not at law. 

The eight-year term granted by the lease has expired. 
The covenant for renewal is, “it is further covenanted and 
agreed by and between the parties hereto, that the said party 
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of the second part shall have the right and privilege of re¬ 
naming this lease for a further term of five years.” 

In the first place, this is, as it expressly provides, a 
covenant. It is also distinctly a covenant between the par¬ 
ties to the lease and not made on behalf of any one else. 
The person who made the covenant, the lessor, is decui. 
Her estate died with her. With the termination of the 
estate upon condition annexed thereto by law, and subject 
to which the appellee acquired possession, the covenant to 
renew fell with it, because, as matter of law, the covenant is 
impossible of performance by the covenantor. The cove¬ 
nant is not enforceable either in equity or at law. 

In the next place, the covenant referred to is merely a 
a covenant to renew the lease and is not of itself the present 
grant of an estate for the additional term of five years. 
Whether such words as appear in this lease amount in them¬ 
selves merely to covenant to renew, which require the execu¬ 
tion of a new lease, or the present grant of an estate, re¬ 
quiring no new lease, has been decided differently by the 
courts, although it will be found on examination that not 
infrequently the equitable circumstances present controlled 
the construction placed upon the provision. 

In this instance, however, the contract expressed is, in 
clear and unmistakable language, one for “renewal” of the 
lease—“this lease”—and not one for an “extension” of the 
term. 

In Jones on Landlord and Tenant, Sec. 336, the author 
says: 


“The mode adopted depends upon the intention of 
the parties as shown by the language and the attend¬ 
ant circumstances. The expression ‘renewal’ suggests 
a distinct demise while the phrase ‘continue’ or to be 
‘extended’ have the opposite effect.” 
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And in Section 337, the same author says: 

“A distinction between a stipulation to renew a lease 
and one to extend it for an additional period beyond 
the original term is usually made. The former requires 
the execution of a new lease; the latter does not.” 

In Kollock vs. Scribner, 98 Wis., 104, the lease under 
consideration granted a term of 10 years “with the privilege 
of a renewal.” In construing that provision, the court 
said: 


“It is not deemed necessary to discuss, as an original 
proposition, the question of whether the general prom¬ 
ise to renew a lease calls for a new one, or whether, at 
the option of the lessee, it is extended by the force of 
the covenant itself and becomes, in effect, a lease for 
the additional term. The latter construction was given 
in Ranlet vs. Cook, 44 N. H., 512, and it has been cited 
with approval by many courts and text writers. On 
the contrary, there is much respectable authority to the 
effect that the words ‘renew’ and ‘extend’ should be 
construed in accordance with their ordinary meaning. 
Obviously, one means to prolong, or to lengthen out; 
the other, to make over, to re-establish, or to rebuild; 
and those courts and writers that have construed them 
accordingly certainly have the best of the argument, if 
the judicial construction is to follow the true definition 
of the words. We apprehend that no one would seri¬ 
ously contend that an agreement to renew a note would 
be satisfied otherwise than by making a new note in 
place of the old one. It would seem that the construc¬ 
tion adhered to in some jurisdictions that to renew is 
equivalent to extend, violates the rules of language 
to reach a judicial construction out of harmony with 
the universally accepted meaning of the words as de¬ 
fined by the lexicographers.” 

Moreover, the authorities indicate, the nature of the es¬ 
tate of the lessor is to be considered in determining the 
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construction to be placed upon such a provision as the law 
will not presume an intention to grant an estate to endure 
beyond the estate of the grantor. It is not reasonably con¬ 
ceivable that the lessor, herself a life tenant, intended by 
this clause to grant a present estate to endure beyond her 
life. We submit the proper construction is that it was 
merely a covenant to renew provided the lessor should live 
so long, and that it was not intended to have any operation 
whatever, if she should not do so. This idea is expressed 
in an English case to which we wish to refer. 

In Fenny vs. Child. 2 Maule and Selwyn, 255, 105 
Eng. Rep. Full Reprint, 376, the lessor of the plaintiff and 
her husband demised certain land to the defendant, haben¬ 
dum so much as was freehold for 21 years, and so much as 
was copyhold for the term of three years, with covenant 
that within three months before the expiration of three 
years, and so toties quoties until the term of 21 years had 
expired, the lease of the copyhold would be renewed for 
three years; and it was agreed that in the meantime and un¬ 
til such new leases should be executed, the defendant should 
quietly hold and enjoy the demised premises, copyhold as 
well as freehold, for the term of 21 years. No fresh 
lease of the copyhold was executed. The lessor had no right 
to make a grant of the copyhold at any time for longer than 
three years. The doubt at the trial was whether the lease 
passed to the defendant any greater estate than three years. 
The defendant was permitted to hold over without a new 
lease of the copyhold being executed. The trial was be¬ 
fore Lord Ellenborough who sustained the contention of the 
defendant that the plaintiff, by estoppel, was prevented 
from recovering. On appeal. Lord Ellenborough, reversed 
his position at the trial, and concurred with the other judges 
in judgment for the plaintiff. In the opinion of the Chief 
Justice, it is said: 


\ 
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“The nature of the estate must always help to govern 
the agreement of parties concerning it, and a covenant 
cannot have the effect of giving the estate qualities 
contrary to those which the law has attached upon it. 
This is a covenant for such a lease as might be, and not 
a lease for such an estate as could not be." 

Dampier, J., said: 

“The defendant’s remedy lies on the covenant; for 
the court cannot by construction, in order to avoid 
circuity of action, make words which import only a 
covenant, a lease inconsistent until the nature of the 
estate” 

Notwithstanding the express stipulation that the lessee 
might continue in possession of the copyhold for 21 years 
i f a new lease should not be executed, and because the owner 
of the copyhold could not make a grant at any one time for 
a longer term than three years, the court construed the 
provision regarding continued possession as a covenant for 
renewal merely and permitted an assignee of the lessor to 
recover possession. So, in this case, there being no pre¬ 
sumption that the lessor intended to grant an estate to en¬ 
dure beyond her own, and having used words which con¬ 
templated an actual renewal, the court, construing the cove¬ 
nant in connection with the nature of the lessor’s estate 
must hold, we believe, that a new lease was contemplated 
by the parties, and as no new lease has been executed, the 
defence of the defendant is equitable and not available as 
a defence in this proceeding. 

18 Am. & Eng. Enc., 2nd ed., Vol. 18, p. 695. 

Fenny vs. Child, 2 M. & S., 255. 

Tscheider vs. Biddle, 4 Dill., 55. 

Hunter vs. Silvers, 15 Ill., 174. 

Finney vs. Cist, 34 Mo., 303. 
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ACCEPTANCE OE RENT DOES NOT CREATE AN 

ESTOPPEL. 

Assuming, notwithstanding what lias been stated, that 
the defence of acquiescence and ratification relied upon is 
available, then we submit that it is insufficient as matter of 
law. 

The allegation of the affidavit of defence is that in Eeb- 
ruary, 1903, the American National Bank made a propo¬ 
sition to lease the premises in controversy, for eight years 
(nothing whatever being said about a renewal) and that 
this proposition, without renewal, was accepted by Ann 
Cruit and Evanina Mackall; that at the same time a proposal 
in identically the same terms was submitted to Jessie Cugle 
and Kate Owen which was accepted by them with certain 
material modifications. There is no allegation that the hank 
assented to the modifications and the lease as actually ac¬ 
cepted was not only not signed by the remaindermen, hut 
did not contain these material modifications. Erom this it 
appears that the hank knew at the time of the interest of 
the remaindermen in the property (which of course the rec¬ 
ords showed), knew that Ann Cruit had a life estate merely 
in an undivided interest in the property only, knew of the 
necessity of obtaining the lease from the others, and yet, 
after negotiation, accepted a lease from Ann Cruit alone. 
Nozv the defence is: 

“That the lease executed by Ann E. J. Cruit was 
recognized and affirmed by the owners of said real es¬ 
tate at that time [that is, when the will of Robert Cruit 
was construed by the court subsequent to the execu¬ 
tion of the lease] who had authority to make said lease 
and he hound by its conditions; that the said Eva'Nina 
F. Mackall, Kate Dean Owen and Jessie Owen Cugle, 
affiant avers on information and belief, left the entire 
matter of leasing said premises, in so far as they were 
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concerned, to the said Ann E. J. Cruit, and permitted 
the actions of the latter in the premises to stand as their 
actions, in reference to the leasing of said property; 
that the lease signed by the said Ann E. J. Cruit is in 
accordance with the understanding had for the lease 
of the said property aforesaid, and affiant avers, on 
information and belief, that the only reason why the 
said Eva Nina Mackall, Jessie Owen Cugle and Kate 
Dean Owen did not execute said lease was because they 
took the position that the execution thereof by the said 
Ann E. J. Cruit was sufficient; that the said owners 
of said real estate had full knowledge of exactly what 
was being done in reference to the aforesaid lease, and 
acfjuiesced in, and ratified, the action of the said Ann 
E. J. Cruit in executing and delivering said lease.” 

It appears from the foregoing quotation from the affi¬ 
davit of defence, that notwithstanding negotiations for a 
lease from Mackall, Cugle and Owen, that they did not 
execute it. It also appears that the minds of Cugle, Owen 
and the bank never met as to the conditions of the lease. It 
was after the lease was executed that the suit for the con¬ 
struction of the Cruit will was made and the interests of 
Cugle, Owen and Mackall definitely determined. That ap¬ 
pears from the lease itself, which refers to the pendency of 
the proceedings for that purpose and then undetermined. 
The alleged acquiescence and ratification therefore occurred 
after the lease was executed, and consisted, as the affidavit 
alleges, of the wholly insufficient allegation that they “rec¬ 
ognized and affirmed” it, without any allegation of what the 
ratification and acquiescence consisted other than the pay¬ 
ment of rent, which will be hereafter considered. The al¬ 
legation is further, that “with full knowledge of what was 
being done in reference to the aforesaid lease they ac¬ 
quiesced in and ratified the action of said Ann E. J. Cruit 
in executing and delivering said lease.” 
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Ann Cruit alone signed the lease as lessor. The cove¬ 
nants are her personal covenants. The covenant for re¬ 
newal is made by her and in her behalf alone. The grant 
is a grant by her alone. The lease does not purport to 
grant anything but the interest of the lessor, Ann Cruit. 
It does not purport to make any grant on behalf of the 
other parties in interest. Of course, under such circum¬ 
stances, it is not the lease of those not signing it and the 
covenant for renewal is not their covenant. 

Sections 1116 to 1119 of the Code are the Statute of 
Frauds of the District. Section 1117 relates to contracts 
or sales of lands and has no application, and even if it 
did, the affidavit of defence contains no allegation that Ann 
Cruit icas lazcfullx authorized to execute the lease in their 
behalf, nor any allegation that if she did possess such au¬ 
thority, that she ever did in fact do so or even purport to 
do so. 

But by Section 1116 of the Code, which covers this pre¬ 
cise situation, it is provided that every estate in lands for 
a greater term than one year attempted to be created by 
parol or otherzeise “than by deed as provided in subchapter 
one of chapter 16 shall be an estate by sufferance.” 

Subchapter one, chapter 16 (Section 492 of the Code), 
provides that no estate for a longer term than one year in 
any real property in the District of Columbia “shall be 
created or take effect except bv deed signed and sealed by 
the grantor, lessor or declarant and acknowledged in the 
manner herein provided.” Section 498 provides that no 
deed of conveyance shall be executed or acknowledged by 
attorney. 

It follows, to constitute this a lease of Cugle, Owen and 
Mackall, it must have been executed and acknowledged by 
them. No attorney or agent could execute and acknowledge 
it in their behalf. To give effect to this lease as against 
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those not signing it, is to create an estate for a longer term 
than three years without its being “signed and sealed by the 
grantor, lessor or declarant.” Idle lessor is the one who 
leases. The statute provides that a lease for more than one 
year, to be other than an estate at sufferance, must be signed 
and sealed by the lessor. Cugle, Owen and Mackall were 
either lessors or they were not; if they were, then they did 
not sign and seal the lease, and an estate by sufferance 
was created as against them only; or if they were not, then 
of course the lease is not enforceable as against them. 

From what has been said, it follows that this lease was 
not the lease of the persons not signing, and, in conse¬ 
quence, there is no estoppel by deed as against them, but 
tlie estate acquired by the lessor, as against them, as pro¬ 
vided by the statute, is an estate by sufferance merely which 
has been ended by the statutory notice. 

The affidavit of defence also alleges that the lease was 
acquiesced in and ratified by the remaindermen. Xo words 
or acts are alleged unless it be the acceptance of rent which, 
as we have stated, will be considered later. The mere al¬ 
legation of ratification is an allegation of a legal conclusion 
and is insufficient; but independent of that objection, ratifi¬ 
cation by one is to affirm a voidable act purporting to have 
been done by another in his behalf. The lease in this case 
does not purport to have been made in behalf of the remain¬ 
dermen. There was nothing to ratify. Whether subse¬ 
quent acts amounted to a creation of a new contract on be¬ 
half of the remaindermen is another question. But in this 
case, the lease, so far as those not signing it is concerned, 
assuming it purported to have been executed in their behalf 
is not void or even voidable under the statute, but, under the 
statute quoted, merely created an estate by sufferance as 
against those not signing. In the next place, if, under the 
statute of frauds, the original grant could not have been 
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made for more than one year so as to create more than an 
estate by sufferance, subsequent ratification, not by deed 
signed, sealed and acknowledged, could not give effect to it 
so as to create a greater estate than an estate by sufferance. 
If it could, the statute would be readily defeated. It fol¬ 
lows necessarily that there could not have been any ratifi¬ 
cation as matter of law so as to create an estate against 
those not signing and sealing, greater than an estate by suf¬ 
ferance. 

The remaining allegation is that of acquiescence. The 
same thing may be said with reference to that claim. Ac¬ 
quiescence could not operate to create a greater estate as 
against those not signing than an estate by sufferance, be¬ 
cause, under the statute, they could not create a greater es¬ 
tate than one year except by deed, signed and sealed by them. 
Moreover, even assuming that ratification and acquiescence 
could be of benefit to the defendant, what was it the re¬ 
maindermen acquiesced in and ratified? Clearly it was 
acquiescence in and ratification of the act of a life tenant of 
an undivided one-half interest in the demised property exe¬ 
cuting a lease for a term of years; but the law affixed to 
such a lease, as distinctly and definitely as if incorporated 
therein, the condition that the lease by the life tenant should 
end with the life of such life tenant. Acquiescence and ratifi¬ 
cation therefore was acquiescence in and ratification of a 
lease for a term of years determinable by the death of the 
lessor. 

Still, moreover, as is well known, when the original act 
could only be done in a particular manner pointed out by 
law, as in this case, by lease signed, sealed and acknowl¬ 
edged, the ratification, to be effective, must follow the form 
or mode prescribed by law for the act itself, and there is no 
allegation of ratification by deed, signed, sealed and ac¬ 
knowledged by Mackall, Owen and Cugle. 
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Still, moreover, while, under certain circumstances, one 
not signing a deed, may be estopped to deny the validity of 
the grant, such person is not bound by a mere covenant con¬ 
tained in the deed. A covenant only binds the covenantor 
and those in privity with him, and there is no privity in 
this case between Owen, Cugle and Mackall and Ann 
Cruit. They all claim from the same person. Owen, Cugle 
and Mackall do not claim under Ann Cruit. 

The general principle, applicable to covenants of title, 
and therefore applicable to a leasehold interest, is thus 
stated in Vol. 8, Am. & Eng. Enc., p. 164: 


“Where a tenant for life assumes to convey the es¬ 
tate in fee simple with covenants of warranty, the re¬ 
maindermen are not bound by the covenants, though 
they are the heirs of the grantor. In such case they do 
not derive their title by descent from the owner of the 
life estate; they take by purchase. Thus, where an es¬ 
tate for years is terminated by the death of the lessor, 
who is a tenant for life, the remaindermen are not 
bound by a covenant for quiet enjoyment contained in 
the lease, though they are the children of the life 
tenant. They take by purchase and not by descent.” 

The last sentence is precisely this case, except, in this 
instance, the case is stronger, if possible, by reason of the 
fact that Owen, Cugle and Mackall are not the children of 
Ann Cruit. 

The same principle is declared in— 

Russ vs. Alpaugh, 118 Mass., 369. 

Crisfield vs. Storr, 36 Md., 129. 

Coakley vs. Chamberlain, 38 How. Pr., 483. 

Because therefore Mackall, Cugle and Owen are not 
privies of Ann Cruit, they are not bound by the covenant 
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for quiet enjoyment of the premises, or of renewal, and as 
the plaintiff claims under them and not under Ann Cruit, 
he also is not bound. 

On this subject, and before leaving it, reference may be 
made to Oliver vs. Piatt, 3 How., 333, where the Supreme 
Court held that a warranty, either lineal or collateral, is no 
bar to an heir who does not claim the property to which the 
warranty is attached, by descent. 

Proceeding a step further, the law is that an estoppel does 
not arise where the deed passes an interest. Ann Cruit, at 
the time of the execution of the lease, having an interest 
therein, the lease passed such interest, to the extent of the 
term granted, liable to be defeated by her death, and there¬ 
fore there was no estoppel by the lease as against persons 
not executing it. 


“So by the American law, if one having no estate 
grant land by deed with covenants of warranty of title, 
and afterwards acquire title to the granted premises, it 
will enure and pass to the grantee by estoppel. But 
this doctrine of creating a demise of a certain extent of 
estate by estoppel does not apply where the lessor 
has any legal estate in the premises which passes by 
the lease though less than that which he has, in terms , 
demised 

Washburn Real Property, 5th ed., p. 484, Vol. 1. 

The foregoing statement applies directly to this case. 

In Doe d. Strode vs. Seaton, 2 Cr. M. & R., 728 (41 
Revised Reports, 831), an action of ejectment, in which it 
appeared that the lessor of the plaintiff claimed under the 
will of one John Strode whereby said Strode devised the 
same to the use of Thomas Chetham for life, with remainder 
to the sons and daughters of said Chetham. John Strode 
died in possession of the property. Thomas Chetham en¬ 
tered into possession and receipt of rents. Strode in his 
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lifetime had granted a lease of the premises to one Thomas 
for 21 years. Weeks claimed by assignment from Thomas. 
Weeks paid rent to John Strode and also for some time 
after his death to Chetham. The defendant offered to show 
that as matter of fact John Strode, at the time of executing 
the lease, had a life estate merely which terminated with 
his death. In the opinion, it is said: 

“This lease does not operate as an estoppel, because 
Col. Strode having a life estate, had a right to grant a 
lease for 21 years, determinable upon his life, and 
therefore an interest passed, and where an interest 
passes, there is no estoppel. In Co. Litt., 47b, it is said: 
‘A lessee for the life of B, makes a lease for years, by 
deed indented, and after purchases the reversion in fee; 
B dieth; A shall avoid his own lease, for he may con¬ 
fess and avoid -the lease which took effect in point of 
interest and determined by the death of B7 That case 
is similar to the present, except that there the rever¬ 
sion was purchased by the lessor instead of the lessee. 
That shows that an interest passes, and then there is no 
estoppel. The old doctrine is, that if an interest passes, 
and here it does pass for 21 years, then there is no 
estoppel.” 

That case is even stronger than this one, because it ap¬ 
proves the doctrine laid down in Coke on Littleton to the 
effect that the lessor himself may avoid the lease, where, 
at the time of granting the term, he held a life estate only 
for the life of another. 

In Langford vs. Selmes, 3 Kay & Johnson, 220 (Eng. 
Rep. Full Reprint, Vol. 69, p. 1089), is a leading case, cited 
by Bigelow and Herman in their text-books on estoppel. 
The decision was by the Vice-Chancellor. While the whole 
opinion is pertinent, we quote the following principle an¬ 
nounced : 
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“One point arising in this case is free from doubt. 
It was conceded that, if a termor, or the owner of any 
estate in land, which might possibly be sufficient to 
allow an interest created by his deed to take effect out 
of such estate, make a deed purporting to grant such 
interest, which in the event fails to some extent, from 
the circumstance of the grantor’s own estate not being 
of sufficient duration to enable the grantee to take all 
that the deed purported to give him—as in the illus¬ 
tration given in Co. Li It., if a tenant for life were to 
demise for a term, and then to die during the term— 
an actual interest will pass by the grant, and the grantee 
will not be estopped from showing the determination 
of such interest, as by the death of the grantor during 
the term—that is to say, admitting that the lease was 
for a term of so many years, he would be at liberty to 
prove that the lessor had only a life interest; and that, 
accordingly, by his death, the lease had determined: 
for, though it is an admitted principle that a lessee can¬ 
not dispute the title of his landlord, it is equally clear 
that, where he can confess and avoid it by showing that 
the landlord’s estate has determined, he is permitted to 

do so, and thus to prove that the lease exists no longer. 
* * * 

“In this state of the law there is nothing to support 
the view which has been contended for, that, where a 
deed cannot operate to its full effect, it shall do so by 
way of estoppel, the true ground of estoppel being a 
different one, namely, that a tenant may not dispute 
the right of his landlord, by saying that he had noth¬ 
ing in the property. It is equally clear that he may 
nevertheless, shew that the landlord had an interest 
at the date of the lease, which has since determined.” 

That case is precisely like this one and announces a prin¬ 
ciple that is not disputed by any authority, we believe. In 
this case, the life tenant had the right to grant the term 
she undertook to grant, subject to termination, however, by 
her death, and that upon her death during the term, the 


lease ended and the tenant could show that fact; that he 
was not estopped. 

In Decry vs. Cray, 5 Wall., 795, announcing the prin¬ 
ciple stated in all the cases, it was said that an estoppel 
must he mutual; that mutuality is an essential to all estop¬ 
pels. As the tenant may therefore show the termination 
of a lease granted by a life tenant, by proof of the death 
of the life tenant so also may the reversioners show that 
fact. As held in Coke on Littleton as above shown, even 
the lessor himself could show that fact as against his tenant 
before the expiration of the tenant’s term where, at the 
time of the demise, the lessor held the estate for the life of 
another and acquired the remainder, not from the life ten¬ 
ant. but by purchase from another. 

From what has been stated, it is clear there was no 
estopj)el by the lease in this case as against the persons not 
signing. 

There are three kinds of estoppel. Estoppel by matter 
of record, which has no application; estoppel by deed, which, 
as we have shown, does not exist in this case; and lastly, 
estoppel by matter in pais, or equitable estoppel so-called, 
and the defence is in fact that kind of estoppel. But, we 
submit, it is wholly insufficient. 

To create an estoppel in pais, as said in Bigelow on 
Estoppel (p. 570), the following elements must exist; 

1. There must have been a false representation or a con¬ 
cealment of material facts. 

2. The representation must have been made with knowl¬ 
edge, actual or virtual, of the facts. 

3. The party to whom it was made must have been ig¬ 
norant, actually and permissibly, of the truth of the matter. 

4. It must have been made with the intention, actual or 
virtual, that the other party should act upon it. 

5. The other party must have been induced to act upon it. 
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In matters affecting real property, as said in Brant vs. 
Va. C. & I., 93 l\ S.. 326, where the condition of title is 
known to both parties, or both have the same means of as¬ 
certaining the truth, there is no equitable estoppel. 

The principle of equitable estoppel, so far as applicable 
to the situation under consideration, is thus stated in Vol. 
11 Am. & Eng. Enc., 434: 

“It may be stated as a general rule that it is essen¬ 
tial to the application of the principle of equitable estop¬ 
pel that the party claiming to have been influenced by 
the conduct or declarations of another to his injury, 
was himself not only destitute of knowledge of the state 
of the facts, but was also destitute of any convenient 
and available means of acquiring such knowledge; and 
that, where the facts are known to both parties, or both 
have the same means of ascertaining the truth, there 
can be no estoppel.” 

There were no representations made by Owen, Cugle and 
Mackall affecting the estate conveyed to the American Bank. 
The nature of their interests was known to the bank. The 
affidavit of defence indicates that negotiations for a lease 
were conducted with them, but that a lease was never ob¬ 
tained. The only possible theory, we submit, on which the 
appellant can rest her contention, is, that the lease was in 
fact the lease of the parties not signing (which cannot be 
so as matter of law as we have shown), and not on the 
principle of estoppel. 

The further defence is presented that the appellee is 
estopped from questioning the right to renewal because 
the cotenants of Mrs. Cruit for life and remaindermen, ac¬ 
cepted their share of the rent of the premises until the sale 
of the property, and thereafter, the plaintiff himself ac¬ 
cepted such rent. But this was during the eight-year term. 
No rent has been accepted since the expiration of that term. 
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\\ hat then is the effect of accepting rent during this period? 

Mrs. Cruit had as great a right to deal with the property, 
to obtain revenue therefrom, as her cotenants. Her co- 
tenants as remaindermen had no interest whatever in it at 
that time. Their interest at the time of the execution of the 
lease was as cotenants of Mrs. Cruit for life. W hen one 
cotenant rents the common property, the other cotenants 
have a right to receive their just proportion of the rent. 
The estoppel, if any, arising from the acceptance of rent, 
is merely to make the occupancy of the premises by the ten¬ 
ant lawful as against the persons receiving the rent and not 
joining in the lease, but it does not and cannot have the ef¬ 
fect, by estoppel, to create a particular estate in the lessee of 
a particular kind, for a fixed period of years, and subject to a 
personal covenant of the cotenant who alone executed the 
lease. 

The utmost effect that could be given or result from the 
acceptance by the tenants in common of their share of the 
rent, during the lifetime of the life-tenant, was to recog¬ 
nize the right of such life tenant to grant an estate out of 
the premises, subject, however, to the condition the law 
imposed, that any estate granted by the life tenant would 
end with her life. But the action of the cotenants in the 
lifetime of the life-tenant is not important. The question 
is, what effect did the acceptance of rent by the present 
plaintiff have, after the death of the life tenant, when the 
lease had come to an end. Under the authorities by the 
death of the life tenant, the lease came to an end. Under 
the Code, upon the termination of the lease, the tenant held 
by sufferance. The acceptance of rent therefore after the 
death of the life tenant was the acceptance by the landlord 
of rent from his tenant by sufferance, and not the acceptance 
of rent by him from his lessee, the lease having determined. 
Until the expiration of the term of eight years granted by 
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the lease and a renewal executed, there was no presumption 
that the appellant would exercise the right to renew. To 
create an estoppel, therefore, as to the new or extended 
period, there must have been some act, after the right to re¬ 
newal accrued, which would estop the appellee and there 
is no averment of any such act. The appellant has not been 
misled. She has known of the efforts of the appellee to oust 
her and the actual institution of suit for that purpose. To 
give effect to the claim made, a cotenant must either do with¬ 
out rent, or bv its acceptance, assent to the terms of a lease 
granted by their cotenant, and become bound by covenants 
to which they were not parties in fact nor privies in law. 

Whatever may have been done by the remaindermen or 
by the appellee before the death of Mrs. Cruit, can have 
no bearing upon the plaintiff’s rights after the death of Mrs. 
Cruit when the estate of the appellant determined by law. 
After that, the appellee was entitled to receive rent for the 
use and occupation of his premises. The payment of rent to 
the grantee of the remaindermen was a recognition of his 
rights and the equivalent of an abandonment of possession 
under the lease. While the tenant’s possession was lawful, 
it was possession as tenant by sufferance. 

In Hoagland vs. Crum, 113 Ill., 365, the heirs of one 
Hoagland sued Crum to recover rent of certain premises. 
The lands were leased by Louisa Hoagland, who held a life 
estate. The tenant for life died before the expiration of the 
term of the lease. The remaindermen acquiesced in the con¬ 
tinued possession by the tenant. The court recognized the 
fact that the lease ended with the death of the life tenant, 
and said: 

“On that hypothesis, no reason is perceived why de¬ 
fendant would not be liable for the use and occupation 
of the premises from the termination of his lease by the 
death of his lessor, up to the time when he surrendered 
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the possession to the heirs, who were the owners of the 
fee, subject, only, to the dower or life estate of the 
widow. Of course the death of her who had the life 
estate, and who died before the end of the year, ter¬ 
minated defendant’s right to occupy under her, and so 
long as he may have thereafter occupied the premises, it 
must have been under the heirs, who were then the own¬ 
ers of the fee, unincumbered by the life estate of the 
dowress. * * * But where the tenant elects to 

continue to occupy the premises after the determination 
of his lease by the death of his lessor, and the owner of 
'the reversion acquiesces in such holding, there is no rule 
of law that would prevent the owner from recovering 
of the tenant the reasonable value for the use and oc¬ 
cupation of the premises.” 

That case clearly recognizes the fact, and indeed express¬ 
ly so declares, that by the death of the life tenant the lease 
ended, and thereafter the tenant holds over by sufferance 
of the oumer, and liable to pay for the occupation of the 
premises. Had the lease continued and the acceptance of 
rent amounted to an affirmance of the lease, the recovery 
would have been for the stipulated rent, but the court treats 
the tenant as a tenant holding over, liable for the reasonable 
value of the use and occupation. 

In Doe on demise of Brammall vs. Collinge, 7 Manning, 
Granger and Scott, 940 (62 Eng. Common Law Rep., 938), 
it appeared that by deed, one Hordern, as curate, demised 
certain property to Collinge for 50 years. Because the Lord 
of the Manor did not join in the lease, it was held void. The 
court said : 

“Then, what was the effect of the acceptance by the 
successor of the curate of the rent reserved by the 
lease? The lease being void, the only effect of the ac¬ 
ceptance of rent, could be, to create a tenancy from 
year to year between the parties. And that has been 
put an end to by a regular notice to quit.” 
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That is precisely the situation here as it existed after the 
lease became void or at an end bv the death of the lessor. 
The acceptance of rent thereafter merely created the crea¬ 
tion of landlord and tenant, the estate of the tenant, how¬ 
ever. in this District by Code, being that of a tenant by 
sufferance merely, which has been put to an end by a regular 
notice to quit. 

Section 1034 of the Code provides as follows: 

“All estates which by construction of the courts were 
estates from year to year at common law, as where a 
tenant goes into possession and pays rent without an 
agreement for a term, or where a tenant for years, 
after the expiration of his term, continues in possession 
and pays rent and the like, and all verbal hireings by 
the month or at any specified rate per month, shall be 
deemed estates by sufferance.” 

This provision specifically covers the present case. The 
appellant was a tenant for years. Her term expired by the 
death of the life tenant. After the expiration of her term 
she paid rent and as definitely provided by the statute 
quoted, while so doing, she was a tenant by sufferance. 

An instructive case is that of Presstman vs. Sill jacks, 52 
Md., 647. In that case property in Baltimore was leased 
for 99 years, renewable forever. The leasehold interest be¬ 
came vested by assignments in S. By proceedings for the 
sale of the estate of S, a trustee was appointed to sell. The 
leasehold interest was included in the decree and sold by the 
trustee to G. P. In 1852, G. P., supposing himself to be 
the owner of the fee. although in fact his estate at that time 
consisted of only seven years of the unexpired leasehold 
with the privilege of renewal, executed a lease for 99 years, 
renewable forever, and the interest in this lease became 
vested in J. S.. who paid the rent to G. P. until 1877, when 
the term of G. P. was found to have long since expired. 
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J. S. then paid a sum of money as arrearages of rent to the 
reversioner, and in consideration of a further sum, the fee 
was conveyed to him. J. S. afterwards refused to pay rent 
reserved in G. P.’s lease, and the latter levied a distress. 
J. S. replevied. In an action of trespass brought by J. S. 
against G. P. to recover for the entry thus made in making 
the distress, the court held: 


“As to the second point that the appellee could not 
dispute Presstman’s title, because Presstman was his 
landlord, and therefore could not maintain his action of 
trespass, there is a material distinction to be observed. 
The general rule is, without doubt, that a tenant cannot 
dispute his landlord’s title—that he is estopped by hav¬ 
ing accepted a lease. That estoppel has been long, if 
not always, held to be restricted to the denial of the 
landlord’s title at the time he made the lease, and the 
tenant entered under it: and both in suits for the re¬ 
covery of rent, and in actions of this character, the 
tenant has been permitted to show, by way of defence, 
that the title of his landlord, which existed at the time 
the tenant entered under him, has expired by effluxion 
of time. This doctrine obtains both in England and 
in this country. The case of Claridge vs. Mackenzie, 
4 Manning and Granger, 148, was a case very similar 
in its facts to this. It was a suit for trespass for two 
distresses, levied on the plaintiff, under which he paid 
the rent and costs of distress proceedings under protest, 
and under the instruction of the court the plaintiff 
recovered. On a motion for a new trial, a rule nisi 
was granted, and the question was fully discussed and 
reviewed bv the court, and the verdict was not dis¬ 
turbed, all the Judges, four in number, concurring in 
the opinion upon the law of the case. The tenant in 
that case, who was the plaintiff, had entered originally, 
as the appellee here did, not under the defendant,^but 
under a sublessee of the defendant, and had paid the 
rent to Mackenzie the defendant. Discovering that 
the defendant’s term had expired, he refused to pay the 
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rent, and the distresses followed. Tindal, Chief Jus¬ 
tice, said, ‘it was competent for the plaintiff to show 
that the defendant’s title had expired.’ He adds that 
‘the plaintiff was in possession of the premises; and 
after the expiration of the defendant's interest, he con¬ 
tinued to occupy as tenant by sufferance under the party 
who leas entitled to the intermediate term of three- 
quarters of a year. * * * 

“And in the same case (referring to a New Jersey 
case), Erie, J., in a concurring opinion, said, ‘the main 
question is whether the defendant may show that as a 
defence, he not having given up possession. I think 
it is competent for him to do so; for a tenant is liable 
to the person who has the real title, and may be forced 
to pay him, either in an action for use and occupation, 
or in trespass for the mesne profits.’ * * * 

“The question here is, can he show the expiration of 
the appellant's title and right to claim rent from him, 
which upon the authorities cited we think he may do. 
He has paid to the reversioner the arrearages of rent 
for the whole period of his holding under Presstman. 
after Presstman’s title expired, together with the rent 
for the time Te repudiated Presstman’s title. This 
certainly was a recognition of the reversioner's right, 
and equivalent to att abandonment of possession under 
Presstman” 

From that case it appears that a tenant may show the ex¬ 
piration of the title of his lessor; that upon the expiration of 
the estate of his lessor he is liable to pay rent to the rever¬ 
sioner; that after the expiration of the estate of his lessor, 
the tenant holds by sufferance under the real owner and is 
liable for the use and occupation of the premises. There 
is no suggestion that the acceptance thereafter of rent by 
the true owner, operated bv estoppel, to create a lease, and 
a lease for a particular term, with a covenant for renewal. 
Moreover, the case cited clearly holds that when the tenant, 
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after the expiration of the term of his lessor, pays rent to 
the real owner, it is an abandonment of possession under his 
lessor and a recognition of the reversioner’s right. This 
right, as we have shown, by the statute in force in this 
District, is to collect rent from the tenant as a tenant by 
sufferance. 

Another case almost precisely like the case at bar is that 
of Coakley vs. Chamberlain, 38 How. Pr., 483. The case 
was heard on appeal before three judges, and Barbour, 
C. J., delivered the opinion. The facts and the principle 
decided is thus stated in the syllabus: 

“An action for damages for the breach of a cove¬ 
nant of quiet enjoyment, contained in a lease executed 
by a ]>erson having a life estate in the premises, which 
breach was occasioned by the death of the life-tenant, 
will not lie against the executor of such life tenant, and 
the remaindermen jointly, nor against the remainder¬ 
men in any form, and the mere fact, that the remain¬ 
dermen collected the rent reserved by the lease from 
the death of the life tenant up to the time of the final 
partition of the premises, in an action instituted for 
that purpose, cannot be construed into an adoption 
and ratification of such covenant on their part ” 

That is precisely this case. In the opinion the court fur¬ 
ther said; 

“They were remaindermen, and between them and 
the plaintiff as tenant of the life tenant, no tenure and 
no relation existed.” 

The same view is expressed in the case of James vs. Jen¬ 
kins, Buller’s Nisi Prius Report, page 96, cited in both en¬ 
cyclopedias of law and also in the text books. The state¬ 
ment of the law is thus made: 
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“Tenant for life by lease and release made a lease 
for life, tenant in tail when he came into possession 
accepted rent; vet this is no confirmation, but the lease 
is absolutely void on the death of the tenant for life. 
James ex deni. Aubrey vs. Jenkins, C.B.T. 30 & 31, 

Geo. II.” 

I he same view was also expressed by Judge Barnard in 
his written opinion in the case between these same parties, 
instituted by the owner to have the lease cancelled as a 
cloud upon the title. Judge Barnard said: 

“If the lessor who had only an undivided equitable 
title for life in one half of the property, should die 
during the term limited in the lease, the lessee or its 
assignee, would then become only a tenant by suffer¬ 
ance.” 

Judge Barnard anticipated precisely the situation which 
has arisen. 

And finally, it will always he borne in mind that during 
the entire time Ann Cruit was alive, and when a portion 
of the rents were being received by the cotenants and re¬ 
maindermen, that neither the said Ann Cruit nor her co- 
tenants for life had any legal estate hut were merely equita¬ 
ble owners of undivided interests entitled to receive certain 
shares of the rental during the life time of Ann Cruit. 

Upon the question of estoppel, and that based solely on 
the acceptance of rent, and which, on analysis, is the real 
and only defense of the appelant, but two cases are cited 
(R. R. Co. vs. Winslow, 18 App. D. C.. 438, and Stiles vs. 
Cowper, 3 Atkvns, 693) and of these, one is clearly not in 
point, and the other is decidedly adverse to the appellant’s 
contention. 

In Railroad Company vs. Winslow two questions were 
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decided, the first, that it was not necessary for the lessee to 
execute the lease involved, and the second, that a life ten¬ 
ant of the demised premises “entitled to the use and occupa¬ 
tion of the property in her own right and to receive the in¬ 
come therefrom directly for her own use and upon her own 
acquittance or receipt without the intervention of trustees/’ 
empowered in equity to rent and lease the property at her 
own pleasure, and who had received and was still receiving 
the consideration for its use, was bound by the lease ex¬ 
ecuted by a trustee in whom the legal title to the demised 
property was vested. There was not involved, nor was 
there decided, the question as to the effect upon a lease of 
the death of a lessor whose estate in the demised premises 
was merely a life estate; nor was there involved or decided 
the question as to the effect of the remainderman, whose 
interest was not derived by descent from the lessor, ac¬ 
cepting a share of the rent reserved under such a lease. 

The other case, and the only other case cited by the ap¬ 
pellant in support of her claim of estoppel, is Stiles vs. Cow- 
per, 3 Atk., 692. In that case, Sir John Cowper, the father 
of the defendant, who was entitled to an undivided moiety 
of certain houses, demised his moiety on a building lease 
for 51 years. Extensive improvements were made by the 
lessee. After the death of the lessor and before the expira¬ 
tion of the term of the lease, the defendant continued to re¬ 
ceive rent, and during that time, the tenant, at his own ex¬ 
pense, built new offices. The defendant after this acquies¬ 
cence and receiving the rent, brought ejectment and re¬ 
covered at law. Thereupon the lessee filed a bill for an in¬ 
junction to stay the law proceedings The Lord Chancellor 
held: 


“Though the acceptance of rent under a lease by 
issue in tail, will bind them, ufoere they claim per for- 
mam doni from the lessor, yet this alone will not bind 



the remainderman in tail who claims the leasehold es¬ 
tate bv purchase, but is a circumstance however in fa¬ 
vor of the lessee; and when the remainderman lies by, 
and suffers the lessee or assignee to rebuild, and does 
not by his answer deny that he had notice of it, all these 
circumstances together will bind him from controvert¬ 
ing the lease afterwards.” 

In that case the lessor’s moiety only was demised, and 
that pursuant to authority given by a special act of Parlia¬ 
ment. There was no covenant of renewal. On familiar 
principles of estoppel, now well established, the defendant’s 
continued acceptance of rent and permitting the lessee to 
build, without protest on his part, was held to estop him 
from questioning the lease. As the court expressly held, 
these circumstances taken together, bound the defendant. 
In this case there was no such circumstance. The appellant 
was not induced to change her position by the acceptance of 
rent by the appellee. The sole basis of the claim of estoppel 
is the acceptance of rent. But in the case cited, the court 
definitely and expressly held: 

“The acceptance of rent under a lease * * * alone 
will not bind the remainderman in tail zeho claims the 
leasehold estate by purchase” 

This is a definite and clear decision against the appellant 
and in favor of the appellee upon the question that the mere 
acceptance of rent by remaindermen who do not claim un¬ 
der the lessor, does not amount to an estoppel, even in 
equity. In this case, as in that, the title of the appellee 
does not come by descent from the lessor of the appellant 
but by purchase from Robert Cruit. 

We submit the appellant was a tenant for years, claim¬ 
ing under a lessor who merely held an undivided equitable 
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interest entitling her to one-half of the rental of the prop¬ 
erty during her life time, and because her estate has deter¬ 
mined by the death of such lessor, she is a tenant by suffer¬ 
ance, and notice to quit having been given, the appellee is 
entitled to judgment for possession. 

As provided by Section 1034 of the Code: 


“W here a tenant for years, after the expiration of 
his term, continues in possession and pays rent and the 
lik e * * * they shall be deemed estates bv suf¬ 

ferance.” 
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